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Per Gagan Goyal, Accountant Member:

This appeal by the assessee was adjudicated on 03.08.2022 however

same has been recalled by way of the order dated 26.06.2023 in Miscellaneous

Application No. 220/Mum/2023 and therefore, both the parties were again

heard on the ground raised in the appeal. The relevant grounds of appeal are

reproduced as under:
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S.No. Grounds of Appeal Tax effect
relating to each
Ground of
Appeal (Rs.)

1 The Commoner of come tax (Appeals) National

Faces Appeal Centre erred in passing the order
without granting opportunity of being heard to the
Appellant.

2 The Appellant submits, had the CITA) granted
opportunity of being heard, the Appellant would
have demonstrated that the employees
contribution to Provident Fund of Rs. 37,59,169/-
for the month of December, 2016 was deposited
within the extended due date prescribed by EPFO.
3 Both the lower authorities erred in disallowing | 11,45,686

under Section 36(1)(va) employees' contribution | (Excluding

to Provident Fund, late payment of employees' | surcharge and
contributions to ESIC and labour welfare fund | education cess)
aggregating to Rs.38,18,955/-.

4 Both the lower authorities erred in making a
disallowance under Section 36(1)(va), on a
debatable issue, vide intimation under section
143(1)(a).

5 Both the lower authorities failed to consider that
the payment of employees' contribution to ESIC
and labour welfare fund was made before the due
date of filing the Return of Income.

6 Both the lower authorities erred in ignoring the
binding decisions of the jurisdictional Bombay High
Court.

7 Having regards to the facts and circumstances of

the case, the disallowance of Rs 38, 18,955/- needs
to be deleted.

2. We have heard rival submission of the parties on the issue-in-dispute
and perused the relevant material on record. The issue in dispute involved in
the appeal is in respect of disallowance of employee’s contribution to PF/ESI
paid after the due date under the relevant enactment. The Ld. Computerized

Processing Centre (CPC) made adjustment for the said disallowance in the
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order u/s 143(1) of the Act on the basis of the reporting by the assessee in the

tax audit report filed along with the return of income.

3. Before us, it was claimed by the assessee that since disallowance of
employee’s contribution to PF/ESI was earlier being allowed by the Hon’ble
Jurisdictional High Court and therefore, disallowance was a debatable nature

and it should not be adjustment u/s 143(1) of the Act.

3.1 We find that the Hon’ble Supreme Court in the case of Checkmate
Services Pvt. Ltd. (supra) has held that employees contribution to PF/ESI paid
after the due date under the relevant enactment is not eligible for deduction
u/s 36(1)(va) of the Act. This interpretation of the provision of the law by the
Hon’ble Supreme Court is effective, since its inception; therefore, issue is no
longer debatable. In terms of section 143(1) (a) (ii) of the Act, any incorrect
claim which is apparent from any information the return of income, is liable to
be adjusted u/s 143(1) of the Act. Since in the case, the claim of employee’s
contribution paid to PF/ESI after due date under the relevant Act is apparent
from the information in tax audit report filed alongwith the return of income
and thus, the claim is incorrect. The Ld. CIT (A) is correct in upholding the order
of the Ld. CPC in making the said adjustment u/s 143(1) of the Act. Accordingly,
we uphold the same. The grounds of appeal of the assessee are accordingly

dismissed.

3.2 Although though, in its rejoinder against MA filed by the Revenue
assessee submitted that in the year under consideration the EPFO Department
issued a Circular dated 12.01.2017 attached vide page No. 13 of rejoinder and
allowed a grace period of five days for the month of December 2016 and new

due date as per this Circular was 20.01.2017 instead of 15.01.2017.
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3.3  On merits, we dismiss the appeal of the assessee with a rider that
jurisdictional AO is to verify the contention of the assessee as mentioned in
para 3.2 above and allow the relevant claim of the assessee considering the

Circular of EPFO (supra).

4. In the result, the appeal filed by the assessee is dismissed in above

terms.

Order pronounced in the open court on 26.06.2023.

Sd/- Sd/-
(Aby T Vakey) (Gagan Goyal)
(Judicial Member) Accountant Member
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Rahul Sharma.
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